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«3AKOH - 3TO BEJIEHHUE PA3YMAx: .
YTO AOJKHO CTATb KOHIHENTYAJIBHOU OCHOBOU
MOJAEPHU3AIIUU YACTHOI'O ITPABA KA3AXCTAHA

AHHOTANUA

3aKoH SIBJISIETCS KITIOYEBOM OCHOBOM JJIsl MOAIEPHU3AIMY YaCTHOTO NPaBa, IIOCKOJILKY MMEHHO OH YCTaHABIIUBA-
eT MPaBOBBIC PAMKH, CTAHAAPTHI M MEXaHU3MBI [Isl BHECCHUS M3MCHEHUIT M YITyUIICHUH B CYLIECTBYIOIIUE TPABOBBIC
HOpMBI. MOZEpHH3AIHs YaCTHOTO TIpaBa 4epe3 3aKOH MO3BOJSET alaiTHPOBATh €ro K MEHSIOIIMMCS COLHAIbHBIM U
SKOHOMUYECKHUM yCIJIOBHSM, YTO BKIIOYAeT B ce0s pa3paboTKy HOBBIX HOPM, pe(OPMUPOBAHIE YCTAPEBIINX U 0bec-
TMEYCHUEC COTIIACOBAHHOCTH MECKAY PA3JIMYHBIMU ITPABOBBIMU aKTaAMHU. LICJ'IB 9TOM CTaThU 3aKJIOYACTCS B TCOPETUYUC-
CKOM HCCJIEJIOBAaHUU KOHILIENTYaIbHBIX MTPEACTABICHUI O BOIIPOCaXx, SIBJSIFOLIMXCS, Ha HAIl B3IVISLA, MOAEPHU3AINEH
yacTHoTro TpaBa PecnyOimkn Kaszaxcran. Hayunasi 3Ha4nMMOCTb CTaThM 3aKilO4acTcsi B 00OCHOBaHMH Iepexoja OT
(opMaJbHOTO MO3UTUBH3MA K KOHLEIIMU «PasyMHOIO IpaBa», Ie OCHOBOH MOJICpHU3ALMK 4acTHOro mpasa Ka-
3aXCTaHa JOJDKHBI CTaTh MPUHIHITEI CIIPABSIUIMBOCTH, aBTOHOMUH BOJIH U JOOPOCOBECTHOCTH, OTPAXKAIOIIHE PALlH-
OHaJIbHBIC MOTPEOHOCTH OOIIECTBA, a HE TOJIBKO BOJIIO 3akoHOnarels. IIpakTudeckas 3HAYUMOCTH JAHHOM CTAThH
3aKJII0YacTCA B TOM, YTO B HACTOAIEC BPEMs, B ICPUOJ] I/IH(i)OpMaTHSaHI/II/I )41 rno6am/13au1/m OKOHOMMKH BOITPOCHI
YaCTHOTO TIpaBa SIBJSIFOTCS KpaiiHe akTyalbHBIMU. M, COOTBETCTBEHHO, HEMPABUIILHOE ONpe/ielieHre Oaanca MeXIy
YaCTHBIM M ITyOJIMYHBIM ITPAaBOM MOXKET HETaTHBHO OTPAa3UThCS HA KadeCTBE 3aKOHOB, YTO, B CBOIO OYEPEIb, MOXKET
OTPHLIATENILHO MOBJIUATH Ha Pa3BUTHE IKOHOMUKH B CTpaHe. MeTom0I0ris cTaThi 0a3upyeTcs Ha MPUHIHIIAX Palro-
HallM3Ma W €CTECTBEHHOTO IIpaBa, paccMaTphBas 3aKOH HE KaK NPUHYXKICHHE, a KaK BOIUIOLMICHHE Pa3yMHOCTH U
crpaBeuinBocTH. OCHOBOI MoziepHH3aIMU YacTHOTO npaBa KasaxcraHa npensaraercs clienaTb NPUHIMIIBI 3alIAThI
IIpaB 4Y€JIOBCKAa, BEPXOBCHCTBA IpaBa U BHCAPCHUEC MMPUHIHIIA «3aKkoH U TIOPAOOK». B X0A€ HaIlMCaHUsA CTaTbU MbI
MPUIIUIM K BEIBOJY O TOM, YTO 3aKOH II03BOJISIET CHHXPOHU3UPOBATh HOPMBI YaCTHOTO TIPaBa C TOJIOKEHUSIMU JPYTHX
OTpaclieii, HapuMep, C POLECCyaTbHBIM, a/IMUHUCTPATHBHBIM TN YTOJIOBHBIM ITPaBOM, 00€CIeYnBas UX B3aHMHOE
COOTBETCTBHE. 3aKOH SIBISIETCS HHCTPYMEHTOM JUISi H3MEHEHUSI M COBEPILICHCTBOBAHUS YK€ JCHCTBYIOIINX HOPM,
YCTPaHEHHMS YCTapEBIINX ITOJIOKEHUH M MX IPUBEICHHUS B COOTBETCTBHE C COBPEMEHHBIMHU PEATHSIMH.

KuaroueBble ci10Ba: 4acTHOE MPaBO, MyOIMYHOE MPABO, 3aKOH, MPABO, MOACPHU3AIMS TPAKIAHCKOTO IMPaBa,
KOHIIEIIIHS 3aKOHOIaTeILCTBA, IPABOOTHOIIICHHUE.

BBenenune

YacTHOE IpaBO UrpacT BaXKHYIO POJIb B JOCTHIKEHUHU LEJICH CO3MaHUSA €IUHOTO BHYTPEHHETO
pbiHKa. OHO MOJAEP>KUBACT MPUHIMIBI YaCTHOW aBTOHOMUHU U CBOOOJBI 3aKIIIOUEHHs JOrOBODPOB,
HO3BOJISASL YACTHBIM JIMIIAM M IPEANPUATUSAM 3aKII0UaTh KOHTPAKThI, KOTOPbIe HAMIYYIIUM 00pa3oM
COOTBETCTBYIOT UX HMHTepecaM. Kpome Toro, 4acTHOe IpaBO PEryaupyeT B3aUMOIEHCTBUE MEXIY
y4JacTHHKaMH PbIHKA, 00ecreunBasi SCHOCTb B OTHOIIEHHU B3aUMHBIX IIPaB U 00s3aHHOCTEH B X0[€
IOPUIMYECKUX CcHeNIOK. KpoMe TOro, OHO CIyKHMT 3alMTe KaK MMYLIECTBEHHBIX, TAK U HEHMYILE-
CTBEHHBIX NIPaB (PU3NYECKUX U IOPUIANYECKUX JIUII.

ITockonbKy 4acTHOE MPaBO OTPAKAET HALMOHAIBHYIO IPABOBYIO TPAAMLHUIO M HALMOHAJIBHYIO
CaMOOBITHOCTb, OHO SIBJISIETCSL YaCThIO IIPABOBOM KYJIBTYPbI KaKJON CTpaHbl. Peub uieT He TOJIBKO O
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HOPMAaTHBHBIX aKTax, HO U 00 00pa3e KU3HH, TOCKOJIbKY YaCTHOE MPABO SIBISETCS YacThIO PABOBOM
KyJBTYPbI KaKIOW CTPaHBI.

Bo3poxkaeHue yacTHOTO npaBa B COBpEMEHHOM cuTyanuu Ka3axcrana cBsi3aHO ¢ COUAIBbHO-3KO-
HOMUYECKUMU 00CTOSATENbCTBAMU, pou3o1eaAIuMu B Hayasie 1990-x rogos. YacTHoe mpaBo BoOpaio
B ce0s UJIeN €CTECTBEHHOTO MpaBa, KOTOPBIE MPOSBISIOTCS B TAKUX MPUHIIUIIAX, KaK CIIPaBEIJINBOCTbD,
J0OPOCOBECTHOCTh, Pa3yMHOCTb, JAUCIO3UTUBHOCTD, MIPABOBAsl ONPENEIEHHOCTh, HEJOIyCTUMOCTh
BMEIIATEIbCTBA B YACTHBIE JIeJIa, HEIPHKOCHOBEHHOCTH ITPaBa COOCTBEHHOCTH U CBOOO/A JOTOBOPA.

[IpaBoBoe obecnedyenne TpaHchopMaMy pPhIHKA BKIIOYATIO IUPOKYIO OTIACKY M MOBIHUSIIO HA
0a30oBbIe OCHOBBHI IpaBa. [y ero moaHo# peanu3alyy ObUIa 3arIaHUpPOBaHa paBoBas pedopma. Oc-
HOBHbIE HaIlpaBiieHUs MpaBoBoi pedopmbl 1994 I kacanuch UMEHHO JalbHEWUIIEro pa3BUTHS 4acT-
HOTO IIpaBa.

B 3akoHOzmaTE€ILCTBO O COOCTBEHHOCTH ObUIM BHECEHB! (DyHIaMEHTAIbHbIE U3MEHEHHS C 1IeIIbI0
YCTpaHEHUS! PABOBOTO PEKMMA, OCHOBAHHOTO HA COLHMAIMCTHYECKON KOHLIEMIMH COOCTBEHHOCTH,
pa3IMyaroLeil COMAIbHYI0, INYHYIO U YACTHYIO0 COOCTBEHHOCTb, KaXk/1asl U3 KOTOPBIX MMeJIa pa3HbIi
YpOBEHb MPaBOBOH 3alUThl. BhICIINK ypOBEHb MPaBOBOM 3alUTHI OBbLI 3ape3epPBUPOBAH Ul «CO-
UATHCTUYECKON TOCYyIapCTBEHHON COOCTBEHHOCTH», @ HU3IIUHN — JJI1 YaCTHOM COOCTBEHHOCTH Kak
CpeAcTBa MPOM3BOACTBA, PACCMATPUBACMOMN KaK MEPEXHUTOK MPOIUION KalmUTaIUCTHYECKON SIOXU.
Ota nuddepeHnnanis MexXIy pa3InIHbIMU BUIAMH COOCTBEHHOCTH C COOTBETCTBYIOIICH pa3HUIICH
B 00beM€ M MHTEHCHUBHOCTH WX MPABOBOM 3alIUTHI JTOJDKHA OblIa OBITH YIIpa3aHEHa, U ObLIa BHOBB
BBE/ICHA TPAJAUIIMOHHAS YHUTApHAs KOHIETINS COOCTBEHHOCTH, OTPaKAIOIIas PaBEHCTBO B 3aKOHE
BCEX COOCTBEHHUKOB, Oy/lb TO TOCYJapCTBEHHBIE WIIM YaCTHBIE.

Takum 00pa3oM, pa3BUTHE YACTHOI'O IpaBa CTAJIO BaXKHBIM 3JIEMEHTOM MPOBOAMMBIX MPAaBOBBIX
pedopm. MccnenoBanue ObUIO MMPOBEICHO HA OCHOBE aHaM3a U 0000IIEHUS O0IIETECOPETHICCKUX 1
OTpaCJIeBBIX HAYYHBIX PAOOT Ka3aXCTAHCKUX yUEHBIX-IIHBHIINCTOB.

Cpeny OTeYeCTBEHHBIX aBTOPOB, OCHOBATEIBHO 3aHMMAIOIIMXCSA MpoOIeMaMH YacTHOTO Ipa-
Ba B LIeJIoM, HeoOxoanMo HazBaTh akagemuka HAH PK, nokropa ropunmueckux Hayk, npogeccopa
M.K. CynelimenoBa. Oco00ro BHUMaHHS 3aCIIy>KUBaeT ero (yHAaMEHTAIbHBI MHOTOTOMHBIN TPY/
«YactHoe npaBo Pecnybnuku Kazaxctan: uCcTopusi 1 COBPEMEHHOCThY.

OteuecTBeHHas! I[MBHJIMCTHKA TPEACTABIEHA ITUPOKUM KPYIrOM YYEHBIX, KOTOpPBIE TaKkKe
U3y4aroT Pa3IMYHbIE aCIEKThl YaCTHOIO Ipasa, cpenu Kortopbix I'A. Anmxanosa, A.I. JluneHko,
A.E. lyiicenoBa, K.M. Unesacosa, C.1. Knumkun, I.'T. Kazuesa, C.I1. Mopo3, M.K. Cyneiitmenon
u J1p.

Bompocsl moaepHu3zanuu yactHoro npasa PecnyOnuku Kazaxcran ka3axCTaHCKMMM LIMBUITUCTA-
MU TaK)K€ PACKpbIBAIOTCS U B psjie HAyYHBIX CTaTei, PELEH3UPYEMbIX B HAyUHbIX M3JaHUSX Oa3bl
Scopus [1, 2].

AHanM3 WX HAYYHBIX TPYIAOB MO3BOJSET HAM 3aKJIIOYUTh, YTO HA COBPEMEHHOM 3Tarie pa3BUTHUS
o01IecTBa, 4eJI0BEYECTBO, KAK HUKOT/A paHee, Hy)KJaeTcsl B PACIIMPEHNUHU cepbl MPUMEHEHHS JacT-
HOTO IpaBa.

Haydnast 3HaUuMMOCTB CTaThH 3aKIOYaeTcs B 000CHOBAHUH Mepexosa OT OPMaIbHOTO MO3UTH-
BH3Ma K KOHIEMIMH «Pa3yMHOTO MpaBay», I[JIe OCHOBOM MOAEpPHHU3ALMK YacTHOTO npasa Kazaxcrana
JIOJDKHBI CTaTh MPUHLHUIIBI CIIPaBEIJIMBOCTHA, aBTOHOMUHU BOJIM M I0OPOCOBECTHOCTH, OTpa)aroline
pannoHaIbHbIe MTOTPEOHOCTH OOIIECTBA, a HE TOJIBKO BOJIIO 3aKOHOIATES.

[TpakTHueckas 3HaUMMOCTb JAHHOM CTaTbH 3aKJII0OYAETCS B TOM, YTO B HACTOSIILIEE BPEMS, B IEPHU-
o1 *HPOPMATH3ALNH U TII00AIN3AIUH YKOHOMHKH, BOITPOCHI YaCTHOTO TpaBa SIBJISIFOTCS KpaifHe aKTy-
anbHbIMU. W, COOTBETCTBEHHO, HEMIPaBUIILHOE ONpE/iesieHne OanaHca MEX 1y YaCTHBIM U ITyOJIUYHBIM
MIPABOM MOXKET HETaTHBHO OTPA3UThCSA Ha KaueCTBE 3aKOHOB, YTO, B CBOIO OYepe/ib, MOXKET OTpHILIA-
TEJIHHO TIOBIUATH HAa Pa3BUTHE SKOHOMHUKH B CTPAHE.

MeTtoasl 1 MaTepHaJIbl
[Ipu HanmucaHUM TaHHOW CTAaTbU aBTOPBI UCIOIB30BANIN OOIIME U CHEIMAIbHBIE METOAbl HAyYHO-
ro no3Hanus. Cpeu HUX — METO/Ibl aHAJIN3a, CUHTE3a, MOJIEIMPOBAHUS, IPOTHO3UPOBAHMSL, (PopMalib-

HO-IOPUIMUECKUH U CPaBHUTEIILHO-TIPABOBOM METO/Ibl. MeTo1 aHan3a OBl UCTIOJIb30BaH aBTOpaMu
CTaThH TSl U3Yy4CHHUSI OOBEKTUBHOTO COCTOSTHUSI OOIIECTBEHHBIX OTHOIICHNUH, KOTOPBIE Pa3BUBAIOTCS
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B cdepe yacTHOTO mpaBa kak B KazaxcTtane, Tak u 3a pyOexoM. MeTox CHHTE3a UCIIONIB3YeTCs JUIs
00001IeHHS TTOJIOKUTEIBHOTO OMbITa MPABOBOTO PETYIUPOBAHMS YaCTHBIX OTHOIIEHUH B 3apyOex-
HBIX cTpaHax. MeTo mpOrHO3UpOBaHus ObLT UCTIONB30BaH JIJISl ONIPE/ISIICHUST BO3MOXKHBIX TTyTEH pa3-
BUTHSI OT€UYECTBEHHOTO YaCTHOTO MPaBa.

DopManbHO-IOPUANYECKHUIA METO/ TO3BOJIMI MPOBECTU aHAJIN3 JIEHCTBYIOUINX HOPMATUBHBIX aK-
ToB PecryOnukn KaszaxcraH, peryaupyronx BOMpPOCH 4acTHOro npasa. B wactHoctn, Konctury-
s Pecnyonuku Kazaxcran (1995); I'paxxnanckuit koneke PecriyOnuku Kazaxcran (O61mas gactb)
(1999); I'paxxnanckuii komekc PecryOmuku Kazaxcran (OcobGennast wacts) (1999). JlanHbii MeTOn
o0ecreynBaeT CUCTEMHOE TOJIKOBAaHNE HOPM TIpaBa, BBISIBICHHE IPOTUBOPEUH U IPOOEIIOB B MPaBO-
BOM PETYIMPOBAHUH, & TAKXKE MO3BOJISIET 000CHOBAHHO MPEIOKUTD ITYyTH COBEPIICHCTBOBAHUS 3aK0-
HozmaTenbcTBa. CpaBHUTENBHO-IIPABOBOM METO/ OBUT MCIOIB30BAH aBTOPAMHU ISl H3Y4YEeHHUSI 0COOEH-
HOCTEW MOJIeJIel YaCTHOMPABOBOTO PETYIMPOBAHUS OOIIECTBEHHBIX OTHOIICHUH B Pa3HbIX CTPAHAX.

Pe3ynbrarsl u 00cy:K1eHUE

JIMCcKyccuu 0 collepsKaHuU YaCTHOTO IpaBa BEAYTCS JI0 CHUX TOp, U B ATOW CBSI3U OHO TI0 CBOCH
CTPYKTYpe U 10 popMe BBIPAKEHHUSI ABISETCS YHUKAIbHBIM. Ha coBpeMeHHOM 3Tane pa3BuTus oo1ie-
CTBa YEJIOBEYECTBO, KaK HUKOTNA paHee, HYXKIACTCA B paclIUpeHHH cepbl MPUMEHEHHUS YaCTHOTO
npasa. BMecTo 3TOrO0, K COKaleHUI0, B COBPEMEHHBIX YCIOBUAX c(hepa MpuMEHEHHs YaCTHOTO MpaBa
ckopee ociabeBaer.

CoBpeMEHHOE YaCTHOE MPABO JIOJHKHO OBITH MPEOOPa30BaHO U yCOBEPIICHCTBOBAHO, YTOOBI OBITh
CIIOCOOHBIM OTBEYATh BHI30BAM COBPEMEHHOCTH U YCTOWYMBOTO Pa3BUTHSL.

Takum 00pa3om, BayKHEHIIIEH 3a1aueii 3aKOHOAATEIIS SBISICTCS a/IanTalist YaCTHOTO TIpaBa  Imy0-
JIMYHOTO MpaBa K peausiM CErOIHSALIHEro JHs, @ UMEHHO paclIupeHue cepbl MPUMEHEHUs YaCTHOTO
npasa, pehopMUPOBaHUE TPAKTAHCKOTO 3aKOHOIATEIHLCTBA C YIETOM BOSHHKHOBEHHUS HOBBIX 00IIIe-
CTBEHHBIX OTHOLIEHUM, Pa3BUTHE U PACILIMPEHHOE IPUMEHEHHE YaCTHOIIPABOBBIX HHCTPYMEHTOB pe-
TYJIMPOBAHUS OTHOIICHUH U T.J.

To ecTh OCHOBHO# 3a/1a4uell YaCTHOTO IpaBa JOHKHO CTaTh HE TOJBKO PETYIUPOBAHHE UMYIIC-
CTBEHHBIX U JIMYHBIX HEMMYIIECTBEHHBIX OTHOILICHHH, 0OecrieyeHre 3alliuThl YaCTHBIX MHTEPECOB
(hM3HYECKUX W FOPUANYECKHX JIUI, HO M YCTAaHOBJICHHE OPUEHTUPOB JIJIS TPAXKIAHCKOTO O0IIIeCTBa.

YacTHOe IpaBO HE TOJIBKO OCTAETCS AKTyaJIbHBIM, HO U 4acTO CTAaHOBUTCS HambOosee 3(dexTus-
HBIM OTBETOM Ha TITyOOKHE COBPEMEHHBIE MMPOOJIEMBI. YHUKAIBHBIE CTPYKTYPHBIE 0COOEHHOCTH 4acT-
HOTO TpaBa JeJIAloT ero 0ojiee THOKUM, MPUCTIOCA0IMBAEMBIM M OBICTPO PEarupyronmM Ha U3MEHe-
HUs. IHCTUTYTBI YaCTHOTO TIpaBa Mo pa3HbIM MPUYMHAM TAK)KE€ MEHEE MOIBEPIKEHBI 3aXBaTy U MO-
T'YT IPOTHBOCTOSITH MOCJIECTBHUAM IMOJIUTHYCCKON TOJIsIprU3anui. J[eicTBUTEBHO, POCT 3HAYUMOCTH
YaCTHOTO MpaBa 00yCJIOBJIEH MPEX/IE BCETO yMaIKoM HAIIMX MOJUTHYECKUX MHCTUTYTOB. He Tonbko
4acTHOE TPaBO 00IaNaeT pa3InIHBIMU CTPYKTYPHBIMH MPEUMYIIECTBAMHU TEPE]l PETYIUPOBAHUEM,
HO OHO TaKke 0oJee 1eMOKPATUYHO B TOM CMBICIIE, UTO MPEAOCTABISAET MIaTGOopMy Ui MHOKECTBA
pa3Ho00pa3HBIX MPEIMTOYTCHHN.

Kak ormeuaet Mrioppeii Padd, coBpeMeHHOE rpaskjaHCKOE TTPaBO BO3HUKIIO B pe3yJIbTaTe MHO-
TOBEKOBOTO pa3BuTus [3, c. 24].

UTo MBI 0)KHTaeM OT I'PaXKTaHCKOTO TpaBa CETOIHS — SKOHOMUYECKHUE U FOpUINIECKIe QYHKIINA?
Bakneiimas poib rpak/IaHCKOTO IIPaBa CETOAHS 3aKII0YaeTCsl B CO31laHUU OCHOB ISl IPABOBBIX MH-
CTUTYTOB, JIOKTPHH U C/IEJIOK, JISKAIINX B OCHOBE TPAKIAHCKOTO 00IIEeCTBAa 1 KOMMEPUECKOTO TIPaBa,
IIPHU OJTHOBPEMEHHOM O0CCIICUCHIH OajlaHca MKy TPaBaMU YaCTHBIX JIUI] M FOPUAMYSCKUMHU 00513a-
TEJIbCTBAMHU U OTBETCTBEHHOCTHIO.

YactHoe npaBo KazaxcraHa Hy)KaaeTcs B CYIIECTBEHHON MojiepHu3anuu. [Ipexae Bcero Tpedy-
eTcs 3ameTHoe oOHoBiIeHHE [ paxkaanckoro kojaekca Pecriyonuku Kazaxcran (nanee 'K — PK) [4, 5],
YTOYHEHHUE CaMOH €T0 KOHIICTIIIHH.

C ydeTom 3asgBIICHHBIX HaIllpaBiICHUH U 3a7a4 pa3BuTus KazaxcraHna MokeT moTpe0oBaThCsl U Tie-
PECMOTpP HEKOTOPHIX KOHCTUTYIIMOHHBIX OCHOB YaCTHOTO Mpasa. Hampumep, yke CeromHs Mbl 3HaeM,
YTO COOCTBEHHOCTHh OJHOPOJHA, a PEXKUM IpaBa COOCTBEHHOCTH IOCYAapCTBA MPHHIUITUAIBHO HE
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JIOJDKEH OTIIMYATHCS OT MPABOBOTO PEKUMA 000 YaCTHOW COOCTBEHHOCTH; B TO )K€ BpPeMs IIeJIeco-
00pa3HO KOHCTUTYLIMOHHOE 3aKpeIUIeHnEe MyOIMYHOM COOCTBEHHOCTH, OJHOLEHHBIX MPABOBBIX OC-
HOB MyOnMuyHOro uMyIecrtsa (public property), onpezneneHne YJKOHOMUUECKUX OCHOB JJISi MECTHOTO
caMoyImpasieHus (MMOCKOJIbKY €ro MpocToro npu3Hanus B ¢T. 89 Koncruryuu [6] oueBUHO HEmoC-
TATOYHO JJIS IIeJIe pa3BUTHUS MECTHBIX COOOIIECTB U TEPPUTOPUIL), a TaKKe BO3MOKHOE pElLIeHHe
KaKHX-TO JPYTUX aCHEKTOB B CO3aHUM KOHCTUTYLHOHHOTO (D)yHIaMEHTa SKOHOMHYECKUX U MHBIX
MMYILECTBEHHBIX OTHOLICHU B HAIIEH CTpaHe.

CoOCTBEHHOCTD — 3TO BaXKHBIM 00BEKT peryIMpOBaHMs KOHCTUTYIIMOHHOTO NpaBa Kazaxcrana. B
Konctutyuuun Pecniyonuku Kazaxctan MOXKHO BBIIEIUTH HECKOJIBKO HOPM, KOTOPbIE HEMOCPEACTBEH-
HO PEryJIUpPYyIOT BONIPOCHl COOCTBEHHOCTHU. DTO I1. 1 CT. 6, KOTOPBI 3aKpeIlIseT CYeCTBOBAHNE JIBYX
¢dopm coOcTBEeHHOCTH (TOCYIapCTBEHHOMN 1 YaCTHOM) U MMPUHIIMI PABEHCTBA TaHHBIX ()OPM COOCTBEH-
HOCTH, a TaKXe I. 3 JaHHOH CTaTbH, KOTOPbIN MPEAYCMATPUBAET, YTO 3€MJISl U €€ HEAPa, BOJbL, pac-
TUTEJIBHBIN 1 )KUBOTHBIN MUp, IPyTHE IPUPOAHBIE PECYPCHI NpHUHALIeKaT Hapory. OT UMeHHU Hapoaa
IpaBO COOCTBEHHOCTHU OCYIIECTBISET TOCYIAPCTBO. 3eMJIsl MOJKET HaXOAUThCS TAaKXkKe B YaCTHOH c00-
CTBEHHOCTH Ha OCHOBAHUSIX, YCIOBUSIX M B IIpeliesiaX, YCTAHOBIEHHBIX 3akoHOM. [lonoxeHue ct. 26
Koncturynuu npemgycmarpusaet, uto rpaxaade PK MoryT umeTs B 4acTHOH COOCTBEHHOCTH Jr000€
3aKOHHOE€ UMYIlecTBO. TeM He MeHee BOCHPUATHS TOJIBKO 3TUX HOPM HEJOCTATOYHO JUIsl HOJIHOTO TO-
HUMAaHUS! KOHCTUTYIIMOHHOTO PEryJHpOBaHUS COOCTBEHHOCTH, BEAb OHO MPOSBIISETCS Yepe3 MHOXKe-
CTBO JIPYT'MX KOHCTUTYLIMOHHBIX MPUHIUIIOB, TAKUX KaK MPUHIIUIT COLUAIBHOTO TOCY1apcTBa, IPUH-
IIUT IEMOKPATUIHOCTH | T.]1.

[Tonaraem, 4yTo As peanu3alMy JaHHBIX KOHCTUTYLIMOHHBIX MOJIOXKEHUH HEOOXouMa peanusa-
US TPaXKTaHCKO-TIPABOBBIX, aIMUHUCTPATUBHO-TIPABOBBIX U YTOJIOBHO-TIPABOBBIX OTHOIICHUM. JaH-
HBI€ ITPABOOTHOIIECHHUS TAKKE MO3BOJISIFOT OLEHUTh KAY€CTBO PEAN3alUi KOHCTUTYLIUOHHBIX HOPM B
Kazaxcrane u BBIIBUTH UX MPOOJIEMBI.

W1 B maHHOI1 cUTyaluy moaraeM, 4To 3aKperjieHne AByX (popM rocynapcTBEHHON COOCTBEHHOCTH
HE B MOJIHOM Mepe OTpakaeT COBPEMEHHbIE SIKOHOMUUECKUE PEaTHH.

Ecim Mbl 00paTuMCst K OTIBITY IPYTHX CTPaH, TO MOKHO KOHCTaTUPOBATh, YTO, Hanpumep, B OuH-
nsaauy, Jlurse, JlatBun, AzepOaiimkaHe Hapsay ¢ TOCYJapCTBEHHOW U YaCTHOW COOCTBEHHOCTHIO B
Konctutynusix orpakena MmynunumnaibHas popma. B Koncturymmsx Kuras, bpasunuu, Uaann k Hum
no0aBrieHa KOJUIEKTUBHAS T KOOTIEpaTUBHASI COOCTBEHHOCTh. B HEKOTOPBIX cTpaHax 0c000 BbIIEI-
eTcsl MyOJau4Has COOCTBEHHOCTb, TO €CTh COOCTBEHHOCTh KOMIIAHHM, KOTUPYIOLIUXCS HA MYyOIUYHOM
(GoHI0BOM pBIHKE. B psizie qpyrux cTpaH B IeNAX CTUMYJINPOBAHHUS SKOHOMUYECKOTO pa3HOOOpa3us
nepedeHb Gpopm codcTBeHHOCTH B KOHCTUTYIHSAX BOOOIIE HE OrpaHnuyeH [7].

MOXHO pasioBaThCsi TOMY, YTO MECTHBIX aKMMOB JKUTEJH aJIMUHUCTPATUBHO-TEPPUTOPHATIBHBIX
eIMHHII N30MPAIOT y’Ke HE TOJIBKO Ha YPOBHE ayJIOB M IMIOCENIKOB, HO M B KPYITHBIX TOpPO/Iax (001acTHBIX
ueHTpax) [8]. Ho enBa nu 5T BHIOOPHI MOXKHO CUUTATh CBUIETEIHLCTBOM CAMOYIIPABICHUS TpaXkIaH
B MECTax MX MPOXMBAHUSI: BO BCAKOM CIIydae, B OTCYTCTBHE NPHU3HAHUSA U MPABOBOTO 0OECTICUEHUS
MYHUIUNAIbHON COOCTBEHHOCTH, 0€3 YKOHOMHUECKON CaMOCTOATEIbHOCTU TEPPUTOPUI MECTHOE Ca-
MoyTipasiieHue He OyneT 3 dekTuBHBIM (ecau BOOOIIE B TAKUX YCIOBUSAX MOXKHO TOBOPHUTH O CyIIle-
CTBOBAHUU MECTHOTO CaMOYTIPaBJICHNU).

be3 HeKOTOpBIX M3 TaKMX KOHCTUTYLIMOHHBIX YTOUYHEHUH monHoueHHas moaepHuzauus 'K PK
MOXET OBITh HEe CTONb 3(PPeKTHBHON (HampuMep, B YCTAHOBICHUW MPE3YMIIIUH YaCTHOIPABOBOTO
perynupoBanusi, pepopmupoBanun HopM 'K PK 006 o6bekTax u cyObekTax rpaxkJaHCKUX IpaB, OIpe-
JIeNIEeHUH TOHATHS U YCTAHOBJIEHUH ITPABOBOTO CTATycCa IOPUANYECKHX JIUI] TyOJIMYHOTO IpaBa, pery-
JUPOBAHUHM MTpaBa COOCTBEHHOCTH U JPYTUX BELIHBIX MPaB).

B »To#t cBsI3M mpencraBisieTcss odeHb BaKHBIM TO, uTo IIpesmment PecmyOnmukm Kazaxcran
K.-K. TokaeB 1eMOHCTpHPYET 3HAUUMOCTh OCHOBOIIOJIAraroIIero NPUHLUIIA, KOTOPBII 10JIKEH OBbITh
MOJIOXKEH B OCHOBY COLIMAJIbHO-?KOHOMMYECKOTO PA3BUTHUS CTPAHbI HAa TEKYIIIEM 3Tane pa3BuTus [9].

B uwactHOCTH, B HacTOsIIIEee BpeMs UM BBIOpaH MPUHIMUI «3aKOH U MOPSAO0K», U OH TpeOyeT ero
coOMofIeHHst OT YIMOJHOMOYEHHBIX opraHoB PecmyOnuku Kaszaxctan: Hanpumep, B pamKax HelaB-
Heil ero Bcrpeun ¢ ['enepanbHbIM npokypopoM Pecry6nuku Kazaxcran oH CHOBa «IOpYYHIT TPOIOII-
JKHUTH paboTy 1o 00eCIeYeHNIO 3aKOHHOCTH BO BCeX c(hepax M yTBEPIKICHHUIO B 00IIECTBE PUHIIMIIA
«3axoH u nopsanok» [10].
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[Tpu aTOM MBI 3HAeM, uto B cT. 1 Korcrutynun Pecrybnmku Kasaxcran Hama ctpaHa yxe 00b-
sIBJIEHA MPAaBOBBIM FOCYAAPCTBOM U B CT. 4 OIpeieNeHo, uTo sBseTcs npaBoM Kaszaxcrana, a B cT. 34
3aKperieHa 00s3aHHOCTh Kax10r0 «cobmonark KonctuTynuio u 3akoHoaatenscTBo Pecriyonuku Ka-
3axCTaH, yBaXKaTh IpaBa, CBOOOABI, YECTh M JOCTOMHCTBO APYTux Jumy. s obecrieueHust coOIto-
JIeHUs 3aK0oHa (PyHKIIMOHHUPYET rOCYIapCTBEHHBIN amapar, a mpaBa rpaXk1aH 3allUIIaloTCs CyIaMu.

B cBsi3u ¢ aTuMm noruka B Tpedyembix [Ipesunentom Pecybnuku Kasaxcran ycunusix rocynap-
CTBEHHOT0 arlnapara 1o BHEPEHUIO YIIOMSIHYTOTO MPUHIIUIA BUAUTCS B TOM, YTOOBI CTIOCOOCTBOBATh
HOBBIIICHUIO YPOBHS MIPABOBOM KyJBTYpPBI B LIEJIOM: KaK CIeIyeT U3 IIPecc-peIn30B, JaXKe B paMKax
BCTpEY C UHOCTPaHHBIMU TOCTAMU [71aBa rocyaapcTa noguepkuBaet, «uto B Kasaxcrane peanmsyer-
Csl IPUHIUM «3aKOH U MOPSAOK»: ... B 0OIECTBE MOCIEA0BATEIbHO (HOPMHUPYETCs BEICOKAs! ITPABOBAs
KynbTypa» [11].

BwMmecte ¢ TeM mpeacTaBisieTcs, 4YTO BBICOKAs MPaBOBas KyJIbTypa HAaWITydIuM o0pa3om Gpopmu-
pyeTcs TOJIBKO B aTtMocdepe cBoOO b, IEMOKPATUH U YBa)K€HHsI ITpaB. 11 KOHEUHO ke, IMEHHO BBICO-
Kasi paBoOBasi KYJIbTypa SBJISAETCS PEeIIAIONIMM YCIOBUEM KaK JUIsl U3[JaHUsl Pa3yMHBIX 3aKOHOB, TaK U
Ui GOPMUPOBAHMSL YCTOWYMBOM NMPAKTUKU UX COOIONCHHUS (TO €CTh MPaBOIOPSIIKA).

B T0 e Bpems, cOorIacHO pe3yJbraTaM COBPEMEHHBIX HCTOPHUYECKUX M MOJIUTOIOTMYECKUX HC-
CJICZIOBaHUH, KOHIICTIIHS «3aKOH U TIOPSJ0K» BO MHOTHX CITy4dasiX BCTPEYaeT BHYTPEHHIOI HACTOPO-
YKEHHOCTD Yy JIFOJIC BBUIY €ro BOCTPHSATHS KaK HANPaBJICHHOTO HA HEOOOCHOBAaHHOE OTPaHUYCHUE
cBOOOIBI U (POPMUPOBAHUE ABTOPUTAPHOIO WIIM TOTAJIUTAPHOTO PEeKKMMA (XOTS M HEyCTOMYMBOIO B
JIOITOCPOYHON MEPCHEKTHBE, HO BPEAOHOCHOTO JAJISl COLMAIBHOIO OJIarornoyyusi, 5KOHOMUYECKOro
MPOIBETAHMS U TIEPCIIEKTUB PA3BUTHS HALMU KaK CyObEKTa MEKTyHAPOIHBIX MOJTUTHIECKUX U T'yMa-
HUTApHBIX oTHOMEHUH) [12, ¢. 130].

Kak yka3zeiBaet P. ['enarenu B ero uccieioBanum, T0, 4TO BOCIPUHIMAETCSI MHOTUMH KaK «3aKOH
U TOPSZIOK», HanmpuMep, o0ycioBmiio cozaanue B ['epmannu B 1933—1939 rr. HanmcTcKoro pexuma.
HcTopuku 1 COLMONIOTH OTMEUAIOT, YTO aMOMIIMU MJTU LEJIH CO3/aTee TaKuX peXuMoB (Kak U MO-
TUBBI «MOJTYAIIMBOTO OOJIBIIMHCTBA», KOTOPOE MOAJIEPKUBAET PEKUM, OTHOCUTCSI K HEMY C 3HTY3H-
a3MoOM JI00 HE BBICTYNAET MPOTHB HETO WM JIa)Ke ¢ MUHUMAJIbHOW KPUTUKON B OTHOLIEHHUU HETO)
MOTYT OBITh Pa3HBIMHU, HO PE3yNbTaT OyAeT OAWH — (OPMHUPOBAHKE B CTpaHe «OeCKOH(MIMKTHON Ha-
poaHoit obmmHOCTHY. Takoi pexuM MpeacTaBiseT co00il cucTeMy BIacTH, KOTOPYIO MCCIIEIOBATENN
OTIPEIEIISIOT, KaK «KOHCEHCYCHYIO JHKTaTypy» — «CBOCOOpa3HYIO CUCTEMY, B KOTOPOH MepeIICTeHBI
MPUHYKJIEHUE U TOMYIU3M» (TIPH 3TOM, HaIIpUMep, B OCHOBE ((OPMUPOBAHUS TAKOTO PEKHUMA B TUTIIE-
poBckoit ['epmanun Obla ero ues CO3AaHUs «KOMIIAKTHOTO aBTOPUTAPHOIO TOCYIapCTBa» U YHUUTO-
KEHUS «paka IeMOKpaTu3May). B 3Toii cBA3M 0TMeuaeTcs HCTOPUYECKH 0O0CHOBAaHHBIM TOHUMAHNE
TOTO, YTO, BO-TIEPBBIX, TAKHE PEKUMBI HE 3HAIOT MPEAEIIOB B X YCUJIEHUH U PacIpOCTPaHEHHH (B T.4U.
3a TPaHUIIBl TOCYapCTBa), BO-BTOPHIX, CO BPEMEHEM MOSBISIETCS U HAYMHAET BO3PACTATh HEIOBOJIb-
CTBO PEXHMOM CO CTOPOHBI HAPO/a, & B KAKOKH-TO MOMEHT 3TO HApOIHOE HEIOBOJILCTBO BHIPHIBACTCS
Hapy’Ky B pa3HbIX (hopMax, HO HE3aBUCUMO OT (DOPMBI BBIPaKEHHSI TAKOTO HEJOBOJIbCTBA PEKUM IPHU-
Oeraer K MacCOBOMY TE€PpPOPY BHYTPH CTpPaHbl, CTapasiCb PaCTONTATh POCTKU MHAKOMBICIIUS; OJJHAKO
B UTOTE TAKOW PEKUM HEU30EKHO KT KpaxX U MOJUTHUYECKOE WIIH 110 KpaliHel Mepe 00IeCTBEHHOe
OCY’KICHUE.

Cornacuo P. Temnarenu, u B Hamie BpeMs Jake B JEMOKPATHYECKHUX CTpaHAX €CTh HEMAJo
rpakJaH, CHMIATU3UPYIOIIUX HJIESM JUKTATOPOB U CO3JaTelell TaKuX PeXHMOB, B CBSI3U C YEM HC-
cllefloBaTeNId BUAAT ONACHOCTh HalM3Ma (B YaCTHOCTH, FE€PMAHCKOro Hanus3Mma B nepuox ¢ 1933 no
1945 rr.) HE TOJBKO B TOM, YTO OH MPOSIBIISLI OeCTpeleICHTHYIO KECTOKOCTh, HO U B TOM, YTO y Ha-
II13Ma MOSBIISIIOTCS BIUATENbHBIE CUMIIATU3AHTHI.

Bonee Toro, momuepkusaet P. ['emuiateny, oueBuaHO, 4TO Yyepes MOKOJIEHHUS] BO3HUKAIOT HOBBIE MO-
JUTUYECKHE PEKUMBI, KOTOPbIE Ha OCHOBE IMOIYJIM3Ma U 3asiBICHHON MOJUTHKH «3aKOH H TOPSIOK»
(OpMHPYIOT aBTOKpAaTHYECKHE M JUKTAaTOPCKHE CUCTEMBbl. BMecTe ¢ TeM momyepkuBaeTcs HEoOXo-
JUMOCTb MIOHUMAaHMSI, YTO CO3aHUE U (PYHKUMOHUPOBAHUE CETOIHS TAKUX MOJIUTUUYECKUX PEKUMOB
NPUBOJUT K MHTEJUICKTYaJIbHON U HPAaBCTBEHHOM Jierpajaliiy rocyAapCTBEHHOIO anmnapara 1 oolie-
CTBa B IIEJIOM, HECTIOCOOHOCTH Hapojia CIIOCOOCTBOBATh YCTOMYHMBOCTH CBOETO PA3BUTHUS U CBOEMY
07aronoIy4rIo B AOJTOCPOYHOM mepcrektuBe. M Taxke ciemyer MOHMMaTh, YTO €CIH (MIIH KOTTIa)
rpakJaHCKOE OOIIECTBO HAW/ET CHIIBI IIPOTUBOCTOSATH (HOPMHPOBAHUIO TAKOTO PEKUMA U/HITH €ro Cy-
IECTBOBAHUIO, IUKTATypa HEM30€KHO MAJeT, OTKPBIB ITyTh Ul COXPAHEHUSI HAIIMOHATLHON KYJIbTY-

90



Scientific and practical journal ESJIL No. 1(14) 2026

PBI JTaHHOTO Hapoja 1 3G (HEKTUBHOMY CO3IaHUIO0 UM OTKPBHITOTO OOIIECTBA, MUPOKOH, IPPEKTUBHOM
¥ YCTOHYMBOM WHTETPAIlMH CTPAHBI B CUCTEMY OTKPBITOM SKOHOMHUKH, CBOOOTHBIX I'yMaHUTApPHBIX,
COLIMAJIBHBIX, KyJIBTYPHBIX U IOJUTHYECKUX CBS3€H MEXTy HapoJaMH M TOCyJapCTBaMU Ha PaBHO-
NIPaBHOW OCHOBE B COOTBETCTBUY C MPUHIIUIIAMU MEXTYHAPOIAHOTO MpaBa U KOHIETIHUIMHI MEXTyHa-
ponHoro yactHoro npasa [12, c. 128].

B cBsi3u ¢ 3TUM IPEACTaBISIETCS TEOPETUYECKH 0OOCHOBAaHHBIM M UCTOPUYECKH MOATBEPIKICH-
HBIM, YTO HE «3aKOH U MOPSI0K» 00YCIOBIMBAIOT BEICOKHH yPOBEHB IPABOBOM KYJIBTYPHI, @ BEICOKAs
NPaBOBas KYJIBTypa SABJSIETCS YCIOBHEM KaK MIPUHATHS MTOJHOLIEHHBIX 3aKOHOB, TAaK M CYIIECTBOBAHUS
IIPaBOTIOPS/IKA.

3akoH Gopmupyetcs (1Mo KpaifHeld mMepe, TOKeH (HOpMUPOBATHCS) HA OCHOBE YETKHUX 0a30BBIX
LIEHHOCTEH, onpezeseHnbx Hanne. Hampumep, B Kazaxcrane takue neHHOCTH onpeneneHsl B [Ipe-
amOyne u 1. 1 ct. 1 KoHcTHTyIINH, @ «3aKOH U MOPSIIOK» Jake He OTHECEHBI K YHCITy OCHOBOIOJIAra-
IOIUX MPUHITMIIOB (PYHKIIMOHUPOBAHUS HaIIero rocyaapersa (M. 1. 2 cr. 1 Konctutyiun): cooimo-
JICHHE 3aKOHA 3aKPEIUICHO JIMIIb KaK 005S3aHHOCTh KaKIOI0, a BCE, YTO YTPOXKAET CAMUM OCHOBaM
Ka3aXCTaHCKOTO MPAaBOMOPSIIKA TPOCTO HE MOUICKHUT UCIOTHEHHUIO U MOIEPIKKE CO CTOPOHBI TOCY-
napcTBa U obmiectsa. [Ipu 3ToM B Hacrosiiiee BpeMs B mpoekte HoBoi Koncturynuu PK npunnmn
«3akoH 1 opsAA0K» 3akperuieH B [IpeamOyre [13].

Kak npencrasnsiercs, HanOosee NepCHeKTUBHON B IEATENIFHOCTH TOCYAapCTBEHHOIO ammapara,
00IIeCTBEHHBIX HHCTUTYTOB U B TOBEJCHUN TPAXKIAH SBIISIETCS PUBEPKEHHOCTH IIEHHOCTSM CBOOO-
JIbl, PAaBEHCTBA U 3aIIUTHI [IPAB YeJIOBEeKa. B nTore MMEHHO 3TO ompenenseT BEKTOp pa3BUTHS IIPaBa,
a TaKk)Ke CITY’>KUT MPETATCTBUEM Uil ()OPMUPOBAHMS MIPAKTUK, HE CBOWCTBEHHBIX JIEMOKPATHIECKOMY
U COIMAJIbHOMY TOCYIapCTBY, a TAK)K€ MUPOITIOOMBOMY TPaKIaHCKOMY OOIIECTBY, OTBETCTBEHHOMY
nepes1 HaCTOSIINUM U OyTyIIUMH TOKOJISHUAMHE (KakuM cedst onpenennn Hapo Kazaxcrana B Koncru-
Tymun) [14, c. 46].

HanmoMHMM MCTOPUYECKYIO MOTHUBALMIO B CO3JaHUM CUCTEMBI EBPOIECKON KOHBEHIINH T10 Mpa-
BaM YeJIOBEKa — OCTAHOBHUTH IPEBPALCHNE MAJIO3HAYNTEILHOTO HapymeHus B 6osee kpymHoe [15].

U1 B 3TOM HET HUYETO HOBOTO, 3TH MOCTYJaThl C(OOPMHUPOBAHBI CTOJICTHS Ha3a 1, HICTOPHS YellOBe-
YeCKOTro 00IIeCcTBa TOKAa3bIBAeT UX 00OCHOBAHHOCTD M JICHICTBEHHOCTH B JIOJITOCPOYHOM MEPCIIEKTUBE.

Vxe Oonee Beka Hazax [.OD. [lyxra yTBepxmai, 4To cB0OOOIA IPEACTABIAECT COO0W OCHOBHOE TTO-
HaTHE npaBa: «CBoOOIa YesloBeKa eCTh (PyHTaMEHT MpaBa, BCe IOPUANYECKUE OTHOIICHHS BHITEKAIOT
U3 Hee; B CHITy CBOOO/IBI YeTIOBEK — CyOBeKT npaBa». OQHOBPEMEHHO OH Ha3bIBaJI PABEHCTBO HACTOS-
MM MIPUHIIUIIOM CaMOT0 [IPaBa: OHO CIY>KUT 000CHOBaHHMEM IIPaBa, MOCKOJIBKY «IIPABO €CTh MPU3HA-
HUE CBOOOIBI, pABHOMEPHO MPUHAICIKAIICH BCEM JIFOISIM KaK CyObeKkTaM Boim» [16, ¢. 42].

BwMmecte ¢ TeM conepkaHue 3aKOHA U PAIlMOHAIFHOCTH CO3aBa€MOT0 Ha OCHOBE HETO MOpSIKa
00yCTIOBITUBAIOTCS pa3yMOM: H3/IPEBIIC M3BECTHA IopuaIndeckas MakcuMa «Lex est dictamen rationis»
(«3aKoH — 3TO BeJIEHUE pa3yMay), O3HAYAIOIIasl, YTO 3aKOH JTOJKEH OCHOBBIBATHCS HA 3[[PaBOM CMBIC-
Jie, a ero TOJKOBAaHHE JOJDKHO MPUBOAUTH K JIOTHYHOMY U CIIPABEUINBOMY PE3YIIBTaTY.

Pazym ecTs ycioBue peanusamnmu cBOOOIBI B ONIPEIeIICHUH cofiepkanus HopM mpasa: .. [Tyxra
COBEPILIEHHO YETKO OTPEJeNINII, YTO «CBOOO/a YeIOBEKa /ISl CBOETO CYIECTBOBAHUS JIOJKHA OBITH
PasyMHOIO, TO €CTh IIPeOBIBAaTh B TPAHUIIAX YEIIOBEYECKON MPUPOIBD», TOTIEPKUBAS, YTO «Pa3yM HE
€CTh IIPUHITAI CBOOOIBI, 8, HAIIPOTUB, JIEMEHT, TPOTHUBOIIOJIOKHBIN cBoOOmEe» [16, c. 43].

DTy Makcumy 11e71ecoo0pa3Ho IIOMHUTH U B IIPOIECCE COBEPIICHCTBOBAHUS Ka3aXCTAHCKOTO Mpa-
Ba, pehopMUpOBaHNs HAITMOHAIEHON PABOBOM CHCTEMBI, CO3JaHHS HOBBIX IIPABOBBIX PAMOK ISl HH-
HOBAIM U JJaJIbHEHIIero pa3BUTHs 00IIeCcTBa U rocyaapcTBa. B ToM unciie cienoBarh rojocy pasyma
HEOOXOIMMO NPH BHEIPEHUH B HAIMOHAIBHYIO MPAaBOBYIO CUCTEMY MHOCTPAHHBIX MPABOBBIX MOJIe-
JIeW U FOPUANYECKUX KOHCTPYKITUH.

Ecnu Mb1 006paTtumcs K 3apy0eKHOMY OTIBITY, TO MO>KHO 3aMETUTh, YTO YACTHOE MPABO TAKKE MO/~
BEprajoch peOopMHPOBAHHUIO B OONBITMHCTBE CTpaH Mupa. Tak, Hanmpumep, Bo @panmun B 2016 1.,
Kak oTMedaet npodeccop Soléne Rowan, wactHoe nipaBo 3a nmocienaue 200 JieT moaBEepIiioch «Karm-
TaJTFHOMY PEMOHTY» B BOIIPOCAxX IOTOBOPHOTO MpaBa. BeencTeue qanHoit pedopmsl B [ paxmaHckmii
konexc dpanmmu 66110 BHECeHO 353 HOBEIE cTaThu [17, . 807].

Ecmm o6patumcst k onbity ['epmanum, B 2001 1. Obl1a ocymecTBieHa KpymHas pedopma rpaxmaan-
CKOTO TIpaBa, KoTopas 3arponyia 6onee 300 pa3menoB 3akoHomarenbcTsa [18, ¢. 36].
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B 2019 . lnpextuel EC o mponaxe TOBapoB U 0 MU(PPOBOM KOHTEHTE M yCIyraxX TAaK¥Ke MOBIICK-
71 32 COOOM psil BXKHBIX M3MeHeHuH B ['paknanckuii kogeke ['epmannn. U xak ormeuaer /. Term,
MOJIHAasl TapMOHU3alMs JABYX JIUPEKTHB NPU3BaHA CO3/1aTh OOJIBLIYIO MPABOBYIO OMNPEAEIEHHOCTb,
0COOEHHO B MEKIyHapOAHOM TOpropie Hu(poBsIMU NpoxyKkTamiu [19].

3akiaoueHne

YactHoe mpaBo B Kazaxcrane mpeomosieno CIOKHBIH HCTOPUICCKUHN MyTh, Tpexae yeM odop-
MUJIOCh B TIEJIOCTHYIO CUCTEMY, MEraoTpacib npasa. PeopMbl yacTHOTO npaBa B coBpeMeHHOM Ka-
3aXCTaHe MPEICTABISIOT COOOM TMHAMUYHBIN TpoIece, HATPABICHHBIN Ha aJanTaliio MPaBOBOM CH-
CTeMBI K CTPEMHUTEIHHO MEHSIOIIMMCS peasiusM U poBOii S1oXu, rodanu3auy u Tpanchopmauu
COIMAIbHO-IKOHOMUYECKUX OTHOIICHUIN. DTH U3MEHEHUS 3aTPAruBaloT KIIIOUEBbIE HHCTUTYTHI IPaXK-
JTAHCKOTO, CEMEHOTO, TPEANPUHUMATEIHCKOTO M KOPIIOPATUBHOTO TIpaBa, (GopMUpPYsT HOBYIO IPaBO-
BYIO apXUTEKTYPY, KOTOpas TOJKHA OaIaHCUPOBATh MEX]Ty COXpaHEHUEM TPAJIUIIMOHHBIX IICHHOCTEH
W MHTErpalyel MHHOBAIMOHHBIX TTOIXOJIOB.

Pedopmel vacTHOTO TipaBa B KazaxcraHne 1eMOHCTPUPYIOT MOIBITKY COBMECTUTH THOKOCTh, HEOO-
XOIUMYIO ISl IU(PPOBOM IKOHOMUKH, C 3aIIUTON TPATUIIMOHHBIX MPaB CyObekTOB. OHAKO MPOTUBO-
peunst Mexay UHHOBALMSIMU U KOHCEPBATU3MOM, BHYTPEHHUMH U MEXIyHAPOAHBIMU HOPMaMH CO3-
JAIOT «IPABOBBIC Pa3pBIBB), KOTOPHIC 3aMEUISIOT Pa3BUTHE. YCIEX AalbHEHIINX MpeoOpa3oBaHui
OyZIeT 3aBHCETh OT CIIOCOOHOCTH 3aKOHOJATENsI HAXOMUTh OallaHC MEXIY CBOOOIOW MpenrprHHUMAa-
TENLCTBA, 3alUTON IPAK/IAH U MHTETpaIlued B I100aIbHBIN MPAaBOBON KOHTEKCT.

YactHoe mpaBo OyaeT mpereprneBarh U3MEHEHUs: HeOIHOKpaTHO. LleHHOCTh YacTHOrO mpaBa 00-
yclioBiieHa (hakTopaMy HalTM4Ks CIIOCOOOB HETOCYAAPCTBEHHOTO PErYINPOBAHUS OTHOIICHUN MEXKITY
cyobekTamu npaBa. KoHeuHo, H3HAaYaIbHO HOPMBI, MTO3BOJISIONIUE TAKOE PEryIUPOBAaHUE, IETIETUPO-
BaHBI TOCYIAPCTBOM, HO B TO )K€ BpeMs CyObEKTHl KOHKPETHBIX NMPABOOTHOIICHUN CaMHU CIIOCOOHBI
YCTaHABIUBATH PETYISTOPHI, BRIPAKAIONINECS B HOPMaXx JIOTOBOPOB U COTJIAIICHU.

CoueTaHue YaCTHOIIPABOBOTO M Iy OJIMYHO-TIPABOBOTO PETYIMPOBAHUS KaK B cpepe YaCTHBIX, TAK
1 B cepe myONnMUHbIX OTHOIICHUH SIBJISICTCS 3aKOHOMEPHBIM TPOIIECCOM MPABOBOTO pa3BUTHs. Bee
AJIEMEHTHI €IMHOM CUCTEMBI ITpaBa TECHO MeperIeTeHbl. YacTHOE PaBO HE MOXKET CYIIECTBOBAThH 0e3
myOIIMYHOT0, KOTOpOE 00ECIEUNBAET U 3allUIIaeT HOPMalbHOE QYHKIIMOHUPOBaHKHE YacTHOTO. [Ipn
BCEH BKHOCTH JICJICHUS MpaBa Ha YaCTHOE W IMyOIMYHOE, OHU BBIMOJHSIOT OOIIYIO 33739y — pery-
JUPOBaHKUE OOIIECTBEHHBIX OTHOIICHUH JIJIsT 00eCTIeUeHUs TIPaB U CBOOOI UX CYOBEKTOB, a TIOTOMY B
9TOM CMBICJIE OHU ENHBI.

TakuM 00pa3oM, Ha CETONHSAIIHUN JIEHb OAHOW M3 OCHOBHBIX 3a7a4u peOpPMHUPOBAHUS TPak-
JTAHCKOTO 3aKOHOJATEIbCTBA SIBJSETCS aaNnTalys 4YacTHOTO MpaBa U IMyOJMYHOTO MpaBa K peasusM
CETOAHSIIHETO JIHS.

[maBHBIME HapaBIEHUSMH, KOTOPBIE CITOCOOCTBOBAIIM OBl PA3BUTHIO COBPEMEHHOTO YaCTHOTO U
myOJIMYHOTO TpaBa, SBJISIOTCS CO3/[aHUe, CHCTEMAaTH3AIHsI U palliOHATN3aIUs 3aKOHOIAaTeIhCTBA, KO-
TOopoe obecreunBao Obl CTAOUIBLHOE, HEMPOTUBOPEUHBOE M A(h(HEKTUBHOE MPABOBOE PETYTMPOBAHNE
0OLIEeCTBEHHBIX OTHOIIECHUH B 3TOH cdepe.

Tpebyercs pedopmupoBanue Takxke 1 HopMm Koncrutyruu PK 1o Bormpocam, kacaromnumest HOpM
YACTHOTO IpaBa.

Tak, Hapumep, ecTh HEOOXOMUMOCTh KOHCTUTYITMOHHOTO 3aKPEIUICHHUS ITyOJIMIHON COOCTBEHHO-
CTH, TIOJIHOTICHHBIX ITPABOBBIX OCHOB MYOJUYHOTO UMYIIECTBA, ONPEACICHUE IKOHOMUYECKUX OCHOB
JUISI MECTHOTO CaMOYTIPaBIICHUSI.

Hccnenosanue BOmpoca COCTOSIHUS YACTHOTO MTPaBa B COBPEMEHHBIX YCIOBUSIX MPABOBOM KU3HU
oO1iecTBa Ba)KHO KakK JJIsl HAYYHOTO COOOIIECTBA, TaK U JJIsl MPAKTUKYIOIIMX IOPUCTOB, SKOHOMHUCTOB,
a TaKKe psiia IpeACTaBUTENEH IPyTrux MpoQeccHii, Tak Kak 4aCTHOE TMPaBO MO3BOJISET PETYINPOBATh
3HAYUTEIIHHYIO YacTh OOIIECTBEHHBIX OTHOIICHUH MyTEM JOTOBOPEHHOCTH CTOPOH TIO pPeasn3aiiu
KOPPECTIOHIUPYIONINX MTPaB B 00SI3aHHOCTEH.

Co3naHue 3aKOHOB HE JIOJDKHO OBITh NMPUBHIICTHUEH TOCYIapCTBEHHOTO armapara U He JODKHO
OTJIaBaThCS B PyKH KOMMEpPCaHTOB OT mpaBa. Kak ormeuan npodeccop 0. bazenos, pazsutue mpasa
€CTh TIPOIIeCC KOJUICKTUBHBIN, TPEOYIONTUI B3aUMOICUCTBHS BCEX OOIIECTBEHHBIX MHCTUTYTOB JIaH-
Horo obmiectsa [20, ¢. 353].
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B TOM umncie NpUHIUIINAIBHO Ba)KHO Y4acTHE B IIPABOTBOPUYECTBE M MOICPHHU3ALMU IIpaBa Ha-
YYHOT'O COOOIIECTBA, BKJIIOUAsl KAK TEX YUEHBIX, KTO SBJSETCS XpaHUTEIEM UCTOPHUUECKON MaMsITH U
obecrednBaeT MPeeMCTBEHHOCTh IIPABOBBIX UICH B HAITMOHAJIHHOM 3aKOHE, TAK M HOBOTO TTOKOJICHUS
[IPaBOBEIOB.

Bonee Toro, uctopus CBUAETEIBCTBYET, UTO UMEHHO O€33aBETHBIN TPyl IPABOBEIOB SBISETCS yC-
JIOBUEM CO3JaHUS IOPUIUIECKHAX LIEIEBPOB, IPOCIABIAIOIINX B BEKaX U HALMIO, U €€ IIPABUTEIIEH, a
TaKKe CITY>KalUX HCTOYHUKAMH TPAHCTPAaHHUYHOTO IepeMEeILeHHUS U BOCTIPUATHUS C(HOPMYTHUPOBAHHBIX
B HUX IOPUINYECKUX UICH, CTPYKTYp U KOHCTpYKuuid. [Ipu aTOM 11r00ast KOMIUIEKCHAs MOACPHU3AITUS
IpakJJaHCKOTO TIpaBa HEBO3MO)KHA 0€3 JIEHCTBEHHOT0 MaTPOHaXKa C CaMbIX BEPXOB IrOCY/IapCTBEHHOM
BJIACTU W aKTUBHOTO KITIOYEBOTO YYacTHS B 3TOM YUYEHBIX-IIMBUIUCTOB, 0€3 B3aUMOACHCTBUS U J0-
BEpUS MEXKIY HAMH.
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«3AH — AKBLJIJIBIH OMIPI»:
KA3BAKCTAHJA KEKE KYKBIKTbI 5)KAHFBIPTY/IbIH,
TYJKBIPBIMJAMAJIBIK HET'T31 KAHJAM BOJIYBI THIC

Anjgarna

3aH jkeKe KYKBIKTBI MOJICpHU3AIHSIIAyIbIH HET13T1 Heri31 00JIBIT Ta0BLIAIbI, O TKEHI OJ KOITAHBICTAFbI KYKBIKTHIK
HOpMaJlapFa e3repicTep MEH JKaKCapTylap eHTi3yAiH KYKBIKTHIK HET13IepiH, CTaHAapTTapbl MEH TETIKTEPIiH OeNTiTen .
3aH apKBUTBI JKeKe KYKBIKTHI MOJCPHU3AIMIAY OHBI KaHA HOpPMalapabl d3ipieymi, ecKipreHaepal pedopmaayabt
JKOHE OPTYPJIl KYKBIKTBIK aKTLIEp apachlHAarbl KETICIMII KaMTaMachl3 €Tyl KAMTHUTBIH ©3repMEii dJIEYMETTIK
YKOHE IKOHOMUKAJIBIK JKaFaaimapra Ociiimueyre MyMKIHAIK Oepesi. bysl MakamaHbIH Makcarhl — Oi3/1iH OHBIMBI3IIA,
Kasakcran PecrryOnmukachIiHBIH KeKe KYKBIFBIH )KaHFBIPTY OOJIBIT TaOBLUIATBIH MOCENIEIICP TYPaTbl TY)KBIPhIMIAMAIIBIK
TYCIHIKTEP/i TEOPUSUIBIK 3epTTey. MaKallaHbIH FBUIBIMH MaHBI3BUIBIFEI — (DOPMAIb/Ibl MO3UTUBU3MHEH ‘‘aKbLIFa
KOHBIM/IbI KYKBIK” TY)KBIPbIMJIAMAChIHA KOIy[i Heri3ziey, MyHjaa Ka3akcTaHHBIH KEKe KYKBIFBIH JKAHFBIPTY/IBIH
HeTi31 3aH IIBIFapyIIBIHBIH €pKi FaHa eMeC, KOFAMHBIH YTHIMIIBI KOKCTTITIKTEPiH KOPCETETIH oAIIIK, epiK-Kirep
JIepOeCTiri jxoHe alaN/IbIK Karuaarrapbl 0oiyra THic. Bysl GanThlH MPaKTHKAIbIK MaHbI3IbUIBIFEl Ka3ipri yaKbITTa
HKOHOMHKaHBI aKIaparTaHpIpy ’koHe xkahaHaaHy Ke3eHiHIe )KeKe KYKBbIK MaceleNepi oTe 03eKTi OOIBIN TaObUIa bl
TuiciHie, *eke *KoHe MEMJICKETTIK KYKbIK apachbHIarbl TEIe-TeHAIKTI AYphIC aHBbIKTaMay 3aHJapiAblH camachlHa
Tepic acep eTyl MyMKiH, OYJ1 63 Ke3eriH/e elIeri SKOHOMUKAHBIH JaMybIHa Tepic dcep eTyi MyYMKiH. MakalaHbIH
smicreMeci — 3aHABI MOKOYpIey peTiHAe eMmec, MmapacaTThUIBIK MEeH SMUISTTIMIKTIH KOpiHici peTiHae KapacThipa
OTBIPBII, PAIIMOHAIN3M MEH TaOUFH KYKbIK IPHHIUNTEPIHE Heri3aey. Ka3akcTaHHBIH jKeKe KYKbIFbIH KaHFBIPTY/IbIH
HETi31H aJlaM KYKbIKTapblH KOPFay, KYKbIK YCTeM/III' KaFHIaTTapblH jKkacay )KoHe “3aH jKoHe TOPTil’” KaruaThlH CHI13y
YCBIHBIIAbl. MakanaHsl jka3zy O0apbIchiHIa 013 3aH jkeKe KYKbIK HOPMaJIapblH 0acka cajlajlap/iblH epekesiepiMeH,
MBICAJIBI, IPOIECCYANIBIK, SKIMIIIIK HEMece KbIIMBICTHIK 3aHIapMCH CHHXPOHIAyFa MYMKIHIIK Oepeli, omapabiy
e3apa COMKeCTIriH KaMTaMachl3 eTell AeTeH KOPBITHIHABIFA KeIIiK. 3aH KOJIAHBICTaFbl HOpMAaJIapbl ©3repTy jKOHE
KETIIIPY, ECKIPTEH epeskesIepIi KO0 KOHE OIapIbl Ka3ipri MIBIHABIKKA COUKECTCHIIPY KYpaibl OOIBIT TaObITa k.

Tipek ce3aep: ’Keke KYKbIK, Kapusi KYKbIK, 3aH, KYKBIK, a3aMaTTBIK KYKBIKTBI JKaHFBIPTY, 3aHHAMAa TYKBIPBIM-
JTaMachl, KYKBIKTBIK KaTbIHAC.
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“THE LAW IS THE DICTATE OF REASON”:
WHAT SHOULD BECOME A CONCEPTUAL THE BASIS FOR
THE MODERNIZATION OF PRIVATE LAW IN KAZAKHSTAN

Annotation
The Law is a key basis for the modernization of private law, as it establishes the legal framework, standards
and mechanisms for making changes and improvements to existing legal norms. The modernization of private
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law through the law makes it possible to adapt it to changing social and economic conditions, which includes the
development of new norms, the reform of outdated ones, and ensuring consistency between various legal acts. The
purpose of this article is a theoretical study of conceptual ideas about issues that, in our opinion, are the modernization
of private law in the Republic of Kazakhstan. The scientific significance of the article lies in substantiating the
transition from formal positivism to the concept of “reasonable law”, where the principles of justice, autonomy of
will and good faith reflecting the rational needs of society, and not only the will of the legislator, should become
the basis for the modernization of private law in Kazakhstan. The practical significance of this article lies in the
fact that at the present time, in the period of informatization and globalization of the economy, the issues of private
law are extremely relevant. And, accordingly, an incorrect definition of the balance between private and public law
can negatively affect the quality of laws, which in turn can negatively affect the development of the economy in the
country. The methodology of the article is based on the principles of rationalism and natural law, considering the
law not as coercion, but as the embodiment of reasonableness and justice. It is proposed to make the principles of
human rights protection, the rule of law and the introduction of the principle of “Law and Order” the basis for the
modernization of private law in Kazakhstan. During the writing of the article, we came to the conclusion that the law
allows us to synchronize the norms of private law with the provisions of other branches, for example, with procedural,
administrative or criminal law, ensuring their mutual compliance. The law is a tool for changing and improving
existing regulations, eliminating outdated provisions and bringing them into line with modern realities.

Keywords: private law, public law, law, law, modernization of civil law, concept of legislation, legal relationship.
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