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Abstract

The article is devoted to one of the most important problems of the general theory of law. The issues of official
interpretation of law, despite the relatively greater development in the soviet and modern legal literature of the
Republic of Kazakhstan and other states of the post-soviet space, nevertheless, remain relevant. The legislation of
our country rather ambiguously and controversially defines the concept and subjects of the official interpretation of
laws and other regulatory legal acts, giving rise to some contradictions in the laws themselves and thereby causing
an arbitrary interpretation of legislative norms by law enforcement agencies, organizations and citizens. And this is a
direct path to arbitrariness, violation of the rights, freedoms and legitimate interests of individuals and legal entities,
as well as the state itself and society as a whole. In this regard, the author of this work made an attempt to comprehend
this problem from scientific positions and give his own vision of its solution.
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Introduction

The problems of interpretation of legal norms have remained relevant in modern legal science
for many years. The interpretation of the rules of law plays a huge role in the law-making and law
enforcement activities of state bodies. The ambiguity of this problem is caused by the lack of a unified
interpretation of the legal nature of acts of interpretation of law, the definition of subjects of the
interpretation of law, which is negatively reflected in the legislation.

In this regard, the purpose of this work is to understand the nature of the official interpretation of
the law and to determine its subjects.

Materials and methods

When studying this problem, the legislation and legal acts regulating and affecting these issues, as
well as the works of legal scholars on the issue under consideration, were investigated.

In the course of the study, general and particular methods of scientific knowledge were used:
formal-logical, systemic, structural-functional, comparative-legal
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Literature review

The issues of interpretation of law have been studied in sufficient detail in the general theory
of law. They are reflected in the works of well-known Kazakh scientists, including the soviet period
as E.B. Abdrasulov, A.U. Beisenova, M.T. Baimakhanov, S.Z. Zimanov, V.V. Kim, VK. Kotov,
E.K. Nurpeisov, G.S. Sapargaliev, S.S. Sartaev, S.N. Sabikenov, M.K. Suleimenov and others, as
well as Russian legal theorists of the past and present: S.S. Alekseev, O.M. Belyaeva, N.V. Vlasenko,
N.I. Matuzov, A.V. Malko, M.N. Marchenko, V.S. Nersesyants, A.V. Polyakov, V.M. Syrykh,
T.N. Radko and others.

The authors raise questions of the concept, types, subjects of interpretation of the rules of law,
including those contained in normative legal acts of different legal force, identify signs of normative
and other types of interpretation of law, the legal force of acts of official interpretation of law.

The interpretation of the rule of law is traditionally defined in the legal literature as “a complex
volitional process aimed at establishing the exact meaning contained in the rule of law, prescription,
making it public” [1, p. 264], “clarification and explanation of its sublime content to be implemented
in the given specific conditions of its action” [2, p. 492]. At the same time, this process consists of two
parts — clarification and explanation. In the first case, the subject of interpretation learns the meaning
and true content of the rule of law for himself, in the second case, he conveys this content to other
persons.

There is no need to give the concept of interpretation from other authors, since there are no
fundamental differences between them.

These and other scientists distinguish between official interpretation (carried out by an authorized
state body and is mandatory) and unofficial interpretation (given by non-authorized entities — public
organizations, scientific institutions, scientists, practitioners, is not binding).

The official interpretation can be causal (in relation to a specific case, mandatory only for specific
subjects of this situation) and normative (is of a general nature, is generally binding, applies to an
indefinite circle of persons and relations covered by the interpreted norm). At the same time, it is
emphasized that the normative interpretation has no independent meaning, its provisions “completely
share the fate of the interpreted norm”, they cannot be confused with the interpreted norm of law, this
is just “the rule for a proper understanding of the already existing interpreted norm of law, and not a
new norm of law” [1, p. 265; 2, p. 501].

Main provisions

How is this issue resolved in Kazakhstani legislation?

The Constitution of Kazakhstan and the Constitutional Law of the Republic of Kazakhstan dated
November 5, 2022 “On the Constitutional Court of the Republic of Kazakhstan™ entrust the right of
official interpretation of the norms of the Constitution to the Constitutional Court [3; 4].

The Supreme Court provides clarifications on issues of judicial practice through the adoption of
normative resolutions [3; 5].

The Law of the Republic of Kazakhstan “On Legal Acts” [6] does not contain a section or at least
separate norms defining the subjects of the official interpretation of the norms of law. There is also no
definition of this concept. Meanwhile, the former Law of March 24, 1998 “On Normative Legal Acts”
provided that the official interpretation of the norms of the Constitution is given by the Constitutional
Council', and by-laws are given by the bodies or officials who adopted (issued) them [7].

According to the 1993 Constitution of the Republic of Kazakhstan, the Supreme Council had this
right in relation to laws [8].

Thus, according to the current legislation, only the subject of the official interpretation of the
norms of the Constitution is established.

At the same time, chapter 13 “Acts of official clarification of regulatory legal acts” was introduced
into the Law of the Republic of Kazakhstan “On legal acts”, which are classified as non-normative

! This Law acted in the version of the Constitution with the Constitutional Council.
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legal acts. According to Article 58 of the Law, such acts “do not establish the rules of law and do not
fill the gap in the legislation” and are issued “in order to clarify, clarify the content of the rules of law”,
do not change their meaning. The Ministry of Justice, central and local authorities have the right to
officially explain legal acts in relation to by-laws, including their own, they are not binding and are
advisory in nature [6].

But explanation is the second part of the interpretive process. At the same time, it is unthinkable
without clarification — the first part of the process of interpretation, when the right-interpreting subject
tries to find out for himself the true content of the rule of law put into it by the legislator. And,
therefore, the substitution of the words “official interpretation” for “official explanation” does not
make any sense here.

On the other hand, whether such an official interpretation-explanation can be normative or not,
then the Law unequivocally says “no”, in the sense that these acts “do not establish the rules of
law and do not fill in the gap in the legislation”, cannot “change the meaning of the norms rights
and go beyond the limits of the explained norm”. Moreover, the acts of official explanation of the
normative resolutions of the Government, given by the Ministry of Justice, central and local state
bodies in relation to their acts, are mandatory in their implementation, including application, with the
exception of application in justice. In other words, such an explanation is of a general nature, but is not
normative. In the theory of law, this type of interpretation is not distinguished. This is the know-how
of the Kazakh legislator.

Results and discussion

As for the informal explanation of normative legal acts in relation to a specific situation, it can be
safely attributed to a casual interpretation.

And what about the normative resolutions of the Constitutional Court (formerly the Constitutional
Council) on the official interpretation of the norms of the Constitution and the normative resolutions
of the Supreme Court containing explanations on issues of judicial practice?

The Law “On Legal Acts” bashfully keeps silent about this issue, not classifying them either as
acts of official interpretation or as acts of official explanation.

It is clear that the normative resolutions of the Constitutional Court, as well as before the
Constitutional Council, are adopted not only on the issues of official interpretation of the norms of
the Constitution, but also on the determination of the constitutionality of normative legal acts. Since
their legal nature is still insufficiently studied and comprehended, the legislator took the easier path,
not including provisions on official interpretation in the Law “On Legal Acts”. And the Constitutional
Law does not give a clear answer to the question of what is “regulation” and on what issues it is
adopted. Based on the fact that the Constitution refers them to the current law, this means that they
contain the rules of law.

The same can be said about the normative decisions of the Supreme Court, which are also an
integral part of national law.

On this basis, the Law “On Legal Acts” classified these acts as the main type of normative legal
acts, and placed them outside the hierarchy and did not apply to them the rules regarding the procedure
for preparing, adopting, structure and formalizing normative legal acts.

In our opinion, such confusion in the views on the legal nature of the acts of these bodies is largely
due to the fact that there is a confusion of the concepts of “source of law” and “normative legal act”,
which, in fact, are identified. However, in the theory of law, not only normative legal acts, but also
normative agreements, and in some countries legal precedents (jurisprudence), religious norms are
considered sources of law. Legal doctrine is also considered a vital source of law. In this case, we are
talking about legal sources of law, which are a form of expression of law.

Clause 1 of Article 4 of the Constitution puts the normative resolutions of the Constitutional and
Supreme Courts outside the limits of “other normative legal acts” [3]. However, their assignment to
legal acts actually erases the difference between the system of law and the system of legislation. The
Constitution distinguishes between the concepts of “normative resolutions of the Constitutional Court
and the Supreme Court” and “other normative legal acts”.
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This conclusion is confirmed by the legal position of the Constitutional Council of the Republic of
Kazakhstan itselfin the resolution of October 28, 1996 N 6/2 “On the official interpretation of paragraph
1 of Article 4 and paragraph 2 of Article 12 of the Constitution of the Republic of Kazakhstan” [9].

If the constitutional norm proceeded from the same position as the Law “On Legal Acts”, then it
would be stated in a different way: “The current law in the Republic of Kazakhstan is the norms of the
Constitution, the laws corresponding to it, the normative resolutions of the Constitutional Court and
the Supreme Court of the Republic , other normative legal acts, as well as international contractual and
other obligations of the Republic”.

The opinions of scientists who attribute the decisions of the Constitutional and Supreme Courts to
interpretive normative legal acts with the content of concretizing norms in them are still not entirely
consistent.

The translation of the word interpret from English into Russian means interpretation, that is,
“interpret” — it means to translate with meaning [10, p. 396], that is, to explain the meaning, meaning
of something.

In this regard, acts of interpretation of law, which explain the content of the rule of law, these
are interpretative acts. After all, the person performing the interpretation understands the meaning of
the rule of law for himself and explains it for others in accordance with his own understanding and
knowledge of the theory of law, legislation and experience in legal activity.

We agree with the Russian researcher N.V. Vlasenko, who writes: “A normative interpretation
is a general explanation, which is mandatory when considering all legal cases of a certain kind. It is
inseparable from the norm itself...”. In the legal literature, such norms are referred to as “rules on
norms” and do not have an independent character, therefore they cannot become the basis for law
enforcement [11, p. 160].

The rulings of the Constitutional Court, containing the official interpretation of the norms of the
Constitution, as well as the normative rulings of the Supreme Court, which provide explanations on
the application of legislation in judicial practice, are acts of interpretation of law, but not normative
legal acts. They do not establish new legal norms, have no independent meaning and are applied
only together with the interpreted norm. But they are mandatory, their implementation, including
application, must be ensured by the state precisely in full accordance with the understanding of the
relevant norm that they interpreted (explained).

Even the legislator’s reservation about finding the normative resolutions of the Constitutional
Court and the Supreme Court outside the hierarchy of normative legal acts [6] is meaningless. They
are outside the hierarchy, not so much because they are issued by independent bodies, but because
they are not normative legal acts. Recognition of the acts of these bodies as normative legal acts is
tantamount to recognizing their law-making function, which contradicts the constitutional principle
of separation of power.

Academician G.S. Sapargaliyev, who emphasized that they only explain legal acts for their correct
application by the courts [12, p. 293].

This conclusion is also substantiated by the fact that the order of planning, preparation, execution,
scientific expertise, enshrined by law in relation to normative legal acts, does not apply to the decisions
of these bodies.

This conclusion is also substantiated by the fact that the order of planning, preparation, execution,
scientific expertise, enshrined by law in relation to normative legal acts, does not apply to the decisions
of these bodies.

However, neither the Constitution nor current legislation establishes the subject of official
normative interpretation of laws. There have been different opinions on this in the literature.

So, S.N. Sabikenov proposes to give this right to the Parliament to achieve the goal of the
legislator [13, p. 154].

However, there are also opposing views on this issue.

On the contrary, V.S. Nersesyants is an opponent of this approach, believing that it contradicts the
principle of separation of powers. Interpretation, as a judicial function, he believes, should be given to
the Constitutional or Supreme Court [2, p. 501, 502].

In most foreign countries, the Supreme Courts are vested with the power of official interpretation
of laws, and where constitutional justice is not separated into a separate system, they can also interpret



Scientific and practical journal ESJL Ne 2(3) 2023

the norms of the Constitution. In Uzbekistan, the interpretation of laws, as well as the norms of the
Constitution, is entrusted to the Constitutional Court. In Indonesia, the Supreme Court gives opinions
to the President and the Government on issues related to the interpretation of the Constitution, laws
and certain legal issues.

From the point of view of A.K. Kotov, the right of official interpretation of laws should be divided
between the Supreme Court (in relation to ordinary laws) and the body of constitutional control (in
relation to constitutional laws) [14, p. 175-176].

E. Abdrasulov, taking an intermediate position, proposes to give this right to the Parliament (with
the participation of the President) or the Supreme Court, and to entrust the resolution of disputes on
these issues to the body of constitutional control”[15, p. 344; 15, p. 39].

Despite the existing legal gap regarding the definition of the subject of the normative interpretation
of laws, their official casual interpretation, as well as in relation to subordinate normative legal acts, is
carried out by the courts in the process of considering specific civil, administrative and criminal cases.

Giving the Supreme Court the right to officially interpret laws and other normative legal acts does
not mean that it replaces the legislator or other law-making body. After all, no one disputes the right
of official interpretation of the norms of the Constitution by the Constitutional Court and does not
consider that it replaces the legislative body or the people that adopted the Constitution.

The Supreme Court is composed of the most qualified lawyers with deep theoretical knowledge
and rich practical experience. Therefore, giving this function to the highest judicial body should not
cause any particular doubts, but imposes on it a special responsibility for the quality of the normative
resolution being prepared.

In addition, the binding nature of the explanations contained in the normative resolutions of the
Supreme Court makes it possible for the courts to apply laws uniformly.

At the same time, it should be clarified that we are not talking about all laws, but only those that
are applied in judicial practice.

On the other hand, the Constitutional Court, considering the issues of compliance with the
Constitution of the norms of laws, to one degree or another is also forced to refer to the meaning of
these norms, clarifying, at least, their content for itself.

The foregoing allows us to conclude that the position on the division of powers for the official
interpretation of laws between the Constitutional Court (in relation to constitutional laws and, possibly,
other laws — upon request) and the Supreme Court (in relation to laws applied in the judicial system)
seems to be legitimate practice.

In this regard, the Law “On Legal Acts” should clearly establish the concept of “official
interpretation”, such varieties as “normative” and ‘“casual” interpretation, reflect the subjects that
carry out the official casual interpretation.

Conclusion

Thus, the study of the theoretical content of the concept of “official interpretation” and its
normative legal regulation do not quite coincide.

Moreover, there are even some contradictions in their interpretation. The modern legislation
of Kazakhstan in connection with the unsettled subjects of the official interpretation of laws in the
Constitution of the Republic avoids even the use of this term at the level of the law, replacing it with
other wordings. However, this approach leads to legislative deadlock and administrative arbitrariness
on the part of the courts and other bodies that apply the law. This was clearly manifested throughout
the years of independence of our state and still takes place in the “new” Kazakhstan.

Obviously, this trend must be resolutely broken. This range of problems needs a legislative
solution.
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KYKbIK HOPMAJIAPBIH PECMU TYCIHAIPY TYCIHII'T
/KOHE CYBBEKTIJIEPI TYPAJIbI

Anagarna

Maxasa >kaimbl KYKbIK TEOPHSCHIHBIH MaHbBI3/IbI Mocenenepinin Oipine apHanFaH. KyKbIKTBI pecMu TYCIHAIPY
macenenepi Kaszakcran PecmyOnuKkachIHBIH KOHE MOCTKEHECTIK KEHICTIKTEr1 0acKa MEMIICKETTEP/IIH KEHECTIK JKOHE
Kazipri 3aMaHfbl 3aH 9JE€OHMETIHJEr! CAJIBICTHIPMAJbl TYpAE ayKbIMJbl JlaMyFa KapamacTaH, ©3eKTi OOJbII Kala
Oepeni. Emimisniy 3aHHaMachl 3aHJapAbl JKOHE ©3re Jie HOPMATHMBTIK KYKBIKTBIK aKTLIEepIl pecMH TYCIHIIpYIiH
TYCIHITT MEH CyOBeKTUIepiH OipmiamMa eKiyIIThl XKoHE KapaMma-KaHIIbUIBIKTEl TYpAC alKbIHIANIBI, Oy 3aHIapabIH
o3iHJIe KeibIp KapaMa-KallIbUIBIKTAD TYFbI3a/(bl )KOHE COJ apKbUIbl KYKBIK KOPFAy OpraHIapbIHBIH, YHBIMIAPIbIH
3aHHaAMa HOpMaJlapbIH €PIKTi TypAe TYCIHIIpYyiHE oKem COKTBIPAIbl. JKOHE a3amarTap. A Oysl 030BIPIBIKKA, JKEKe
YKOHE 3aH[Ibl TYJIFaJIap/iblH, COH/Iali-aK MEMJICKETTIH ©31HIH )KOHE JKaJIIbl KOFAMHBIH KYKBIKTAPbIH, OOCTaHIBIKTaPhI
MEH 3aH[bl MYJICNEpiH Oy3yFa amaparbiH ToTe kot OcbiFaH OaillaHBICTBI OYJI )KYMBICTBIH aBTOPBI OYJI MOCEJICHI
FBUIBIMH MTO3UIHSIIAPIAH TYCIHYTE )KOHE OHBIH IIEIIIMIHE O31HIK KO3KapachlH Oepyre THIPBICTHL.

Tipek ce3nep: 3aH, HOpMa, HOPMATUBTIK KYKBIKTHIK aKT, 3aH, TYCIHIipMe.
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O INIOHATUU U CYBBEKTAX O®PHULHUAJIBHOI'O
TOJKOBAHUSA HOPM ITPABA

AHHOTAIHUA

Crarps TOCBAIICHA OMHOW W3 HamboJee BaKHBIX MpodieM o0mieil Teopun mpasa. Bompockr oduimansHoro
TOJIKOBAaHMS NIPaBa, HECMOTPSI HA OTHOCHTEIBLHO OOJIBIIYIO pa3pab0OTaHHOCTh B COBETCKON M COBPEMEHHOW IOpHUIH-
yeckoil nureparype PecryOnuku Kazaxcran v pyrux rocyiapcTB IMOCTCOBETCKOTO MPOCTPAHCTBA, TEM HE MEHee,
COXPaHAIOT CBOIO aKTyaJIbHOCTh. 3aKOHOAATEJILCTBO HAIlICH CTPaHbI JOBOJIBHO HEOAHO3HAYHO U CIIOPHO OIpenessieT
TIOHSITHE M CyOBEKTOB O(QHIIMAIBFHOTO TOJIKOBAHHS 3aKOHOB M JPYTMX HOPMATHUBHBIX MPABOBBIX aKTOB, MOPOXKIAst
HEKOTOpbIE MPOTHUBOPEUHS B CAMUX 3aKOHAX M BBI3BIBAsl TEM CaMbIM IPOU3BOJIBHYIO TPAKTOBKY 3aKOHOIATEIBHBIX
HOPM IPaBONPUMEHHUTEIBHBIME OpraHaMM, OPTaHMU3AlMAMHE M TPaXIaHaMH. A 3TO — MPSMOH IMyTh K HMPOU3BOILY,
HapyIIEHHIO MPaB, CBOOO M 3aKOHHBIX HHTEPECOB (PU3UUECKUX M IOPUINIECKUX JIHII, a TAK)KE CaMOro rocyjapcTaa
u o0mecTBa B 1eJ0M. B 3Toii CBSI3M aBTOpPOM JaHHOW pabOTHI cleaHa MOIMBITKa OCMBICIUTE JaHHYIO IPOOIeMy C
Hay4YHBIX HOSI/ILII/Iﬁ " 1aTb CO6CTB€HHOC BUACHUC €€ PCLICHMS.

KiroueBrbie ciioBa: 3aKOH, HOpMa, HOpMaTI/IBHHﬁ HpaBOBOI\/‘I aKT, IpaBO, TOJKOBAHUC.
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